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(O ct. 7, 2009-Colum bus, O H )—The continuing battle over ow nership of O hio’s Lake Erie 
shore is headed to the state’s top court.  And leading the w ay is the state’s top attorney—
O hio Attorney G eneral Richard Cordray. 
 
Today the attorney general’s office filed an appeal w ith the O hio Suprem e Court, contesting 
in its entirety a low er court ruling that outlaw ed the public and anglers from  strolling and 
fishing—and hobbling the state’s authority to control the placem ent of fill and structures—
along O hio’s 312-m ile Lake Erie shore. 
 
The fact that the attorney general appealed the case increases the likelihood that the high 
court w ill take the case up for review .  The N ational W ildlife Federation, the League of O hio 
Sportsm en, and the O hio Environm ental Council filed a separate but parallel appeal today. 
 
The court case—know n as M errill vs. State of O hio—revolves around ow nership of the Lake 
Erie shore, the strip of land betw een the lake’s ordinary high w ater m ark and the w ater’s 
edge, w hich is som etim es not covered by w ater. 
 
Som e private property ow ners adjoining the lake claim  ow nership to various points offshore, 
including the international boundary w ith Canada.  The Attorney G eneral and the w ildlife, 
hunter and angler, and nature groups cite state law  confirm ing state ow nership to the 
ordinary high w ater m ark. 
 
In its contested decision, the 11

th
 O hio D istrict Court of Appeals ruled on Aug. 21 that: 

 
� The boundary betw een privately-ow ned upland property and the Lake Erie shore is the 

point w here the w ater touches the land—a m ovable boundary that advances and recedes 
w ith Lake Erie’s ever-changing w ater level.  If left unchallenged, the finding w ould outlaw  
fam ilies and anglers w ho stroll or fish along the dry shore bordering the w ater and w ould 
allow  upland ow ners to claim  ow nership over artificially filled bottom lands. 

 
� The State of O hio had no standing in the case and the attorney general had no right to 

represent the interests of the public in the case w ithout the express perm ission of the 
legislature or the governor.  This finding threatened to cast adrift the rightful ow ners of 
O hio’s portion of Lake Erie—the state’s 11 m illion citizens—w ith no one to represent 
their interests in w hat m ay prove to be a landm ark decision involving ow nership and 
stew ardship of the Lake Erie shore. 

 
“The State of O hio has a solem n responsibility to forever care for Lake Erie and its shore.  W e 
salute Attorney G eneral Cordray for keeping faith w ith O hio’s sacred public trust duties,” 
said Jack Shaner, D eputy D irector of O hio Environm ental Council.   
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“Attorney G eneral Cordray has draw n a firm  line in the sand at the ordinary high w ater m ark.  
H e’s taken the high ground, and he’s in good com pany w ith the 11 m illion people of O hio 
w ho ow n a share of Lake Erie and its shore.” 
 
In 2005, a handful of ow ners of upland private property bordering O hio’s Lake Erie shore 
sued the O hio D epartm ent of N atural Resources (O D N R).  The property ow ners objected to 
the O D N R’s enforcem ent of O hio law , w hich requires upland landow ners to obtain leases 
and perm its to place docks, w harves, and other structures along the shore. 
 
After G ov. Ted Strickland took office, on July 13, 2007, he announced that the O D N R no 
longer w ould require a lease for any shoreline structure.  H e also stated that the O D N R no 
longer w ould contest the court case. 
  
The then-Attorney G eneral, M arc D ann, declared that he w ould rem ain in the case, 
representing the State of O hio and its citizens and defending the public trust in Lake Erie.  
Interim  Attorney G eneral N ancy Rogers continued to represent the State of O hio in the case 
after D ann left office in 2008. 
 
The property ow ners sued the state in 2005 after several unsuccessful attem pts to get the 
G eneral Assem bly to am end O hio law  in the first half of the decade.  Law m akers decided 
against changing the law , in part because of opposition from  the O D N R under then O hio G ov. 
Bob Taft. 
 
The N ational O ceanic and Atm ospheric Adm inistration, w hich oversees state coastal 
m anagem ent program s, advised the O D N R in 2005 that the proposed legislation w ould grant 
upland ow ners “the unabridged right” to fill subm erged lands or construct docks, w harves, 
and other structures along the shore w ithout state oversight. 
 
In a M ay 13, 2005 letter to then O D N R D irector Sam  Speck, the federal agency w arned that 
dim inished state control over coastal developm ent could com prom ise the state’s authority 
to preserve fish habitat and the public’s right to recreate on Lake Erie. 
 
This sum m er’s appeals court ruling w ent even further than the proposed legislation, 
enabling upland ow ners to claim  ow nership over filled-in lands along the lakeshore. 
 
“The law s of m an, the law s of nature, and the law s of com m on sense all point to the ordinary 
high w ater m ark as the landw ard boundary betw een public and private property along Lake 
Erie,” said Shaner. 
 
“O n three separate occasions (in 1878, 1916, and 1948), the O hio Suprem e Court has 
referenced the ordinary high w ater m ark as the landw ard boundary.  O n any given day, the 
location of driftw ood, changes in vegetation, and the shelving of sand m ark that 
approxim ate spot.  Finally, com m on sense dictates that the lake boundary cannot be a 
m oveable one that shifts up and dow n w ith periods of high or low  lake levels. 
 
”The O hio Suprem e Court has ruled in m ost unam biguous term s that the state can never 
abandon the lands of Lake Erie that it holds in trust for the people of O hio and that upland 
ow ners have no title beyond the natural shore line.  W e hope the current Suprem e Court 
ultim ately w ill respect the precedence established by its predecessors and once again 
recognize the ordinary high w ater m ark as the landw ard boundary of Lake Erie.” 


