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(Colum bus, O H )—The O hio Environm ental Council (O EC) is appealing a controversial 
decision by the Public U tilities Com m ission of O hio (PU CO ) to approve FirstEnergy Corp.’s 
proposal to convert a coal-burning pow er plant to biom ass fuel.   

 

The PU CO ’s order sets the stage for O hio to be hom e to one of the largest biom ass facilities 
in the w orld—even though the utility has refused to disclose the source of the fuel and 
even though the PU CO  is ignoring O hio law , w hich requires the Com m ission to ensure that 
the fuel is available on a renew able basis. 

 

In its appeal filed M onday w ith the O hio Suprem e Court, the O EC alleges that the PU CO  
order violates both the Com m ission’s ow n adm inistrative rules and the U nited States 
Constitution’s prohibition on interference w ith interstate com m erce.  The O EC believes the 
PU CO  order w ill grant an undeserved and unlaw ful w indfall profit to the utility. 

 

In a unanim ous 5-0 vote, on August 11th the Com m ission certified the proposal as a 
“renew able energy” project, w hich w ill allow  FirstEnergy to replace coal as the fuel source 
at tw o generating units at the com pany’s R.E. Burger facility w ith an unknow n am ount and 
type of biom ass, potentially including trees, crops, or other plant m aterial.  The Burger 
facility is a 312-M W  electric pow er plant located on the O hio River in Shadyside, O hio. 

 
W ill Reisinger, staff attorney for the O hio Environm ental Council and lead counsel on the 
case, said that the decision could harm  both O hio’s environm ent and its fledgling renew able 
energy econom y.   
 
“W ith this decision, the PU CO  com pletely ignored O hio law , w hich requires utilities to show  
that their biom ass fuel w ill be ‘available on a renew able basis’

1
 before receiving renew able 

certification.  D espite repeated discovery requests for m ore inform ation, FirstEnergy has 
stonew alled and refused to provide any inform ation about the source of its biom ass 
m aterial,” said Reisinger.   
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The Com m ission applied the criteria outlined in O hio Revised Code Section 4928.64, 
finding that a renew able energy facility m ust be “recognized as a renew able energy 
resource pursuant to sections 4928.64(A)(1) and 4928.01(A)(35).”
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  H ow ever, w hile 

biom ass qualifies as a renew able energy resource under these code sections, biom ass is 
not defined w ithin the Revised Code, but w ithin Section 4901 of the O hio Adm inistrative 
Code.    

 

O hio Adm inistrative Code Section 4901:1-40-01(E) defines “biom ass energy” as “energy 
produced from  organic m aterial derived from  plants or anim als and available on a 
renew able basis” (em phasis added).  The O EC points out that the Com m ission failed to 
take the next step required under the law  to ensure that the biom ass FirstEnergy intends to 
use is eligible under the O hio Adm inistrative Code.   

  

“The PU CO  m ade a legal error by not requiring FirstEnergy to dem onstrate that its biom ass 
fuel w ill be ‘available on a renew able basis’ prior to certification, as clearly required by 
O hio law ,” said Reisinger.  

  

D uring official discovery proceedings, the com pany failed to describe the source of its 
biom ass fuel, how  the biom ass w ill be transported, or w hether the biom ass fuel w ill be 
obtained using sustainable processes.  FirstEnergy also failed to dem onstrate that 
converting the Burger plant from  coal to biom ass w ill result in less m ercury, particulate 
m atter, or carbon dioxide pollution—or w hether O hio even has enough w ood to support 
the m assive project.   
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The PU CO  decision also hands FirstEnergy a w indfall profit on renew able energy credits 
(RECs) in violation of the U .S. Constitution.   

 

U nder a special law  change sought by the Strickland Adm inistration and included last year 
in the state budget bill, RECs generated at the B urger facility could count for several tim es 
m ore value than a REC generated or traded anyw here else in O hio. 

 
In its application, FirstEnergy estim ated that RECs generated at the Burger plant w ill be 
w orth four and-a-half tim es as m uch as a REC produced or traded by any other generator in 
O hio.  As such, the PU CO  approval w ould allow  the utility giant to earn a disproportionate 
share of RECs at Burger.   
 
The “Burger Am endm ent,” w hich w as slipped into the 2009 state budget bill w ith virtually 
no debate, could m ean that Burger RECs m ay be w orth as m uch as 4.5 tim es m ore than RECs 
generated by w ind, solar, any other form  of renew able energy.
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The PU CO  rejected w arnings filed by the Am erican W ind Energy Association that the Burger 
Am endm ent could drow n out investm ent in other technologies.  AW EA had argued in filings 
that the PU CO ’s approval of FirstEnergy’s application could inflict “catastrophic effects on 
O hio’s renew able energy m arketplace” leading to a “‘death spiral’ for O hio’s [Renew able 
Energy Standard].”
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Solar, hydropow er, and other renew able energy industries—including other biom ass 
facilities—w ill be placed at a severe disadvantage as a result of this decision. 
 
As a result of the PU CO ’s decision, FirstEnergy w ill be allow ed to flood O hio’s renew able 
energy m arketplace w ith disproportionately w eighted RECs.  In fact, FirstEnergy m ight not 
have to undertake any additional renew able energy projects to m eet its REC requirem ents in 
2025.   
 
The PU CO ’s application of the Burger statute also w ill result in a violation of the U .S. 
Constitution, said Reisinger.   
  
“The federal Constitution prevents states from  placing barriers to interstate com m erce, or 
placing an undue burden on out-of-state com petitors.  The Burger statute is a direct subsidy 
for one in-state facility, disadvantaging all out-of-state renew able energy.”    
 
 

-end-   
 
 

The m ission of the O hio Environm ental Council (O EC) is to secure healthy air, land, and w ater 
for all w ho call O hio hom e.   The O EC is O hio’s leading advocate for fresh air, clean w ater, 
and sustainable land use.   The O EC has a 40-year history of innovation, pragm atism , and 
success.   U sing legislative initiatives, legal action, scientific principles, and statew ide 
partnerships, the O EC secures a healthier environm ent for O hio’s fam ilies and com m unities.  
For m ore inform ation, visit w w w .theO EC.org. 
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